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Contract M
odifications

Negotiate a bilateral supplem
ental agreem

ent

•
Sim

ilar to sole source

•
Cost analysis is basic for negotiation 

Bargaining environm
ent differences�:

•
G

overnm
ent has few

er alternatives 

•
Deadlock does not prevent delivery

T
ext 9.0, p. 128
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Unilateral Change O
rder

•
M

utual agreem
ent not necessary

–
O

ne-sided governm
ent action

–
O

ften directed w
hen insufficient tim

e

•
Equitable price adjustm

ent
–

Negotiated agreem
ent preferred

–
CO

 price determ
ination

–
Unilateral decision subject to litigation

T
ext 9.1, p. 129
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Advantages of Negotiated Settlem
ent

•
G

overnm
ent benefits:

–
“Burden of proof” avoided

–
Avoid cost risk

•
Contractor benefits:

–
Avoids lengthy litigation 

–
Avoids significant legal & accounting expenses

–
Avoids legal certification of costs

•
O

verall benefit: M
ore w

in/w
in 

T
ext 9.1, p. 129-

131
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Term
ination Settlem

ents

•
Tw

o types: “T4C” & “T4D”
•

M
inim

um
 bargaining pressure on governm

ent
•

Negotiation environm
ent:

–
Fixed price contracts becom

e cost  reim
bursable

–
Cost allow

ability disputes
–

W
ere costs incurred before or after term

ination notice?

T
ext 9.2, p. 132
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“A settlem
ent should com

pensate the contractor fairly for 

the w
ork done and the preparation m

ade for the term
inated 

portions of the contract, including a reasonable allow
ance 

for profit.  Fair com
pensation is a m

atter of judgm
ent and 

cannot be m
easured exactly.  In a given case, various 

m
ethods m

ay be equally appropriate for arriving at fair 

com
pensation.  The use of business judgm

ent, as 

distinguished from
 strict accounting principles, is the heart 

of a settlem
ent.”

W
in/W

in Philosophy on  Term
ination Settlem

ents

T
ext 9.2, p. 133

(F
A

R
 49.201)
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Negotiated Term
ination Agreem

ent Advantages

•
G

overnm
ent� benefits

–
W

in/w
in outcom

es m
ore likely

–
O

ther ongoing contracts and future business
–

G
ood reputation w

ithin industry
–

Avoids burden of proof

•
Contractor benefits

–
Cash flow

 problem
s m

inim
ized

–
Avoids lengthy litigation� and associated costs

–
Avoids�claim

 certification
–

M
aintains good relationship w

ith governm
ent

T
ext 9.2, p. 134


